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 This is a peculiar appeal, and it is unclear what Buckley wants this 

Court to do. 

 Contrary to Buckley’s arguments, the trial court did not apply a 

“bright line rule” when evaluating Buckley’s assertion of privilege.  (Plaintiff-

Appellant’s New Brief (“Pl Br”) pp 3-4)  It applied a document-specific 

analysis to determine whether the primary purpose of each was to seek or 

provide legal advice, and only required the production of those that were 

 
1 Pursuant to Rule 28(i)(2), counsel for Amicus state that no person or entity 

other than Amicus, its members, or its counsel directly or indirectly authored 

this brief in a whole or in part or made a monetary contribution to the 

preparation or submission of this brief. 
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unrelated to seeking or obtaining legal advice.  Nor did the trial court apply 

an “irrebuttable presumption” that “whenever an investigation is required by 

policy . . . that it is for a business purpose and any legal advice is incidental.”  

(Pl Br p 35)  This is obvious.  A majority of the documents considered by the 

trial court were found privileged in whole or in part, even though the 

underlying investigation was required by business policy.  No “irrebuttable 

presumption” was applied.   

 Although Buckley asks this Court to remand the case to the trial court 

“for application of the proper, more flexible, rule” set out in In re Miller, 357 

N.C. 316, 584 S.E.2d 772 (2003), (Pl Br p 39), the trial court already applied 

that standard.  See Buckley LLP v. Series 1 of Oxford Ins. Co. NC LLC, No. 19 

CVS 21128, 2020 WL 6696138 (N.C. Super. Ct. Nov. 9, 2020) (“Order”) ¶ 33.  

Consistent with In re Miller, the trial court recognized that Latham’s 

investigation had both business and legal purposes; conducted an in camera 

review of every disputed document; mandated disclosure of all documents 

that “were unrelated to the rendition of legal services;” and afforded 

protection to all documents that “reflect a primary purpose of giving or 

receiving legal advice.”  Order ¶ 48.  The trial court has already done exactly 

what Buckley claims needs to be done.   
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Because the present appeal turns on a misinterpretation of the trial 

court’s order, Amicus believes this Court can expeditiously resolve the appeal 

in Oxford’s favor by recognizing that error and declining Buckley’s request for 

a fundamental change in North Carolina law.   

 

I. BUCKLEY SEEKS TO SIGNIFICANTLY ALTER EXISTING LAW 

REGARDING ATTORNEY-CLIENT PRIVILEGE. 

 

Buckley seeks at least three significant changes to North Carolina 

privilege jurisprudence.  None is warranted. 

First, Buckley seems to seek a new standard that would afford a 

business’s communications with outside counsel more protection than its 

communications with in-house counsel.  (Pl Br pp 15, 32 n.5)  This is not the 

rule in North Carolina.   

Just a few months ago, this Court affirmed that “North Carolina courts 

apply the protection of the attorney-client privilege to in-house counsel in the 

same way that it is applied to other attorneys.”  Window World of Baton 

Rouge, LLC v. Window World, Inc., No. 15-CVS-1, 2019 WL 3995941, at *25 

(N.C. Super. Aug. 16, 2019), aff'd per curiam, 377 N.C. 551, 2021-NCSC-70, ¶ 

1.  Window World is consistent with this Court’s privilege jurisprudence, 

which has never recognized such a distinction, and with the North Carolina 
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Court of Appeals’ longstanding approach.  See Isom v. Bank of Am., N.A., 177 

N.C. App. 406, 412, 628 S.E.2d 458, 462 (2006) (applying the same standard 

to communications with in-house and outside counsel); Evans v. United 

Servs. Auto. Ass’n, 142 N.C. App. 18, 32, 541 S.E.2d 782, 791 (2001) (“[T]he 

protection given to communications between attorney and client apply 

equally to in-house counsel[.]”).  This Court should decline Buckley’s 

invitation to overturn decades of authority that was just reaffirmed by this 

Court four months ago.   

Second, Buckley asks this Court to adopt the reinterpreted “primary 

purpose” doctrine set forth by a federal appeals court in In re Kellogg Brown 

& Root, Inc., 756 F.3d 754 (D.C. Cir. 2014).  In Kellogg Brown, the D.C. 

Circuit reviewed a lower court opinion that had held that the primary 

purpose doctrine was only satisfied when a communication “would not have 

been made ‘but for’ the fact that legal advice was sought.”  Id. at 759.  The 

D.C. Circuit reversed, and instead found that a communication was 

privileged whenever providing or obtaining legal advice was “one of the 

significant purposes of the communication.”  Id. at 760.   

North Carolina courts have not adopted the “but-for” standard rejected 

by Kellogg-Brown, but also have not expanded the privilege to encompass 
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every document in which seeking or obtaining legal advice was “one of the 

significant purposes” of the communication.  Instead, in North Carolina, a 

communication is only privileged when it “relates to a matter about which 

the attorney is being professionally consulted” and was “made in the course of 

giving or seeking legal advice[.]”  In re Miller, 357 N.C. 316, 335, 584 S.E.2d 

772, 786 (2003).  Both elements are required.  Therefore, “the privilege 

extends essentially only to the substance of matters communicated to an 

attorney in professional confidence.”  State v. Tate, 294 N.C. 189, 192–93, 239 

S.E.2d 821, 824 (1978).  “When communications contain intertwined business 

and legal advice, courts consider whether the ‘primary purpose’ of the 

communication was to seek or provide legal advice.”  Window World, 2019 

WL 3995941, at *25, aff’d per curiam, 377 N.C. 551, 2021-NCSC-70, ¶ 1. 

This Court has no reason to evaluate if Kellogg Brown’s 

reinterpretation of the primary purpose doctrine is required in North 

Carolina.  Here, the trial court, in its discretion, only required the production 

of documents that “were unrelated to the rendition of legal services.”  Order ¶ 

48.  It did not limit the privilege to communications that would not have been 

sent “but for” the legal advice that was sought.  Nor did it require the 

production of a communication where “a significant purpose” was seeking or 
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obtaining legal advice, but it was not the “primary” purpose.  Instead, the 

trial court exercised its discretion in a manner consistent with Kellogg 

Brown.  See Order ¶ 44 (citing Kellogg Brown).  This Court need not decide 

whether a trial court would abuse its discretion by applying a narrower view 

of the privilege.   

Third, while falsely accusing the trial court of applying a bright line 

rule, Buckley simultaneously seeks its own bright line rule.  Buckley seems 

to demand an inflexible standard extending the privilege to all of a business’s 

communications with outside counsel, whenever that counsel was retained to 

investigate an issue that might have legal importance, and regardless of 

whether the communication related to seeking or providing legal advice.  

North Carolina has never adopted such an inflexible and expansive approach 

to the privilege, and should decline to do so now. 

 “It is universally accepted and well founded in the law of this State 

that not all communications between an attorney and a client are privileged.”  

In re Miller, 357 N.C. at 335, 584 S.E.2d at 786.  The question of whether a 

particular communication is privileged turns not only on the context in which 

the communication arose, but also on “the substance of that communication.”  

Id. at 336, 584 at 787.  This is why “an in camera review of the content of an 
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attorney-client communication may be necessary before a trial court is able to 

determine whether that communication is privileged.”  Id.  The trial court 

faithfully followed this directive, and its decision should be affirmed.  

 

II. RULING IN BUCKLEY’S FAVOR WOULD WORK TO THE 

DETRIMENT OF WORKING PEOPLES’ RIGHTS.   

   

As practitioners who regularly represent the victims of sexual 

harassment and other workplace misconduct, we know that transparency is 

the best way to guard against workplace abuses.  We agree that, absent 

waiver, aggrieved parties do not have the right to access communications in 

which a business was seeking or obtaining legal advice.  But they do have the 

right to access communications regarding many other aspects of a business’s 

internal investigations into alleged abuses.  Extending the attorney-client 

privilege to protect all communications related to an investigation simply 

because that investigation was conducted by an outside law firm will 

needlessly undermine working people’s rights.     

Contrary to the suggestions of Buckley and their Amici, the trial court’s 

order does not change the law, and does not place North Carolina in a 

different position than other jurisdictions.  Since the United States Supreme 

Court’s decision in Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986), 
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and its companion decisions in Faragher v. City of Boca Raton, 524 U.S. 775 

(1998) and Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998), 

employers have known that in order to avoid vicarious liability for sexual 

harassment they must implement policies prohibiting harassment, and they 

must provide procedures for complaints, promptly investigate, and take 

effective corrective action.  See also 42 U.S.C. § 2000e et seq.  This is a 

national requirement, applicable to all employers with 15 or more employees.  

For at least 35 years, implementing and enforcing anti-discrimination and 

anti-harassment policies, and conducting related investigations, has been a 

regular part of doing business for these employers, much like obtaining 

workers’ compensation insurance coverage.  It is hardly surprising that 

Buckley had such a policy, or that it commenced an investigation when it 

learned of potential misconduct.  

Nevertheless, Buckley and the Chamber of Commerce urge that some 

employers may simply choose not to investigate unless all communications 

related to a mandatory internal investigation remain completely confidential.  

(Pl Br pp 8-9, 37-38; Brief of Amici Chamber of Commerce p 5)  This 

argument is surprising, to say the least.  When faced with a choice between 
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violating clear legal requirements or investigating alleged workplace 

misconduct, one hopes most employers would choose to obey the law. 

Moreover, it is well known in employment law that if litigation occurs, 

the investigators will eventually be required to testify as to the process, 

scope, quality, and results of the investigation.  As a result, many employers 

hire third parties to perform and testify regarding their internal 

investigations, knowing that the communications and findings will 

eventually be public.  Some law firms, including Buckley, have made a 

cottage industry of offering internal investigations as part of their services.   

Accordingly, the Court should not credit the Chamber of Commerce’s 

proclamations that upholding the trial court’s decision will somehow change 

the law governing Title VII sexual harassment investigations, or 

disincentivize companies from adopting policies requiring investigations, or 

discourage witnesses from being forthcoming, or cause companies to leave 

North Carolina.  Companies routinely conduct such investigations, and are 

routinely required to make the results of their investigations public.   

Finally, Buckley argues that reversal is required to protect the privacy 

interests of the victims of sexual harassment, and that allowing this 

discovery would jeopardize victims’ anonymity.  (Pl Br p 8)  This is not the 
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case.  In litigation, protective orders are routinely and effectively used to 

protect the identities of third parties, through both the redaction of 

identifying information and requirements that certain documents be filed 

under seal.  The parties in this case entered into such an order.  (R pp 133-

151)  The anonymity of third parties is best guarded through protective 

orders designed for that purpose – not through an overexpansive construction 

of attorney-client privilege.  Allowing every aspect of an internal 

investigation to remain secret whenever they are conducted by outside 

counsel does not somehow protect the rights of victims.   

By contrast, a ruling in Buckley’s favor could result in the victims of 

sexual harassment being denied access to highly relevant evidence, simply 

because their employer chose to launder mandatory business investigations 

through outside counsel.  The trial court’s careful application of longstanding 

legal principles fully protects businesses’ right to have their legal 

consultations kept in confidence, while also ensuring that aggrieved 

individuals can access relevant communications unrelated to seeking or 

obtaining legal advice.   

The trial court did not abuse its discretion.  Its decision should be 

affirmed.   
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PATTERSON HARKAVY LLP  

 

Electronically submitted       

Paul E. Smith, NC Bar No. 45014 

100 Europa Dr., Suite 420 

Chapel Hill, NC 27517 

(919) 942-5200 

psmith@pathlaw.com 

 

Counsel for NCAJ 

 

 

N.C. R. App. P. 33(b) Certification: I certify that all of the attorneys 

listed below have authorized me to list their names on this document as if 

they had personally signed it. 

 

Laura J. Wetsch, NC Bar 19491 

WINSLOW WETSCH, PLLC 

416 Morson Street 

Raleigh, NC 27601 

(919) 834-6534 

lwetsch@winslow-wetsch.com 

 

Narendra K. Ghosh, N.C. Bar No. 37649 

PATTERSON HARKAVY LLP 

100 Europa Dr., Suite 420 

Chapel Hill, NC 27517 

(919) 942-5200 

nghosh@pathlaw.com 

 

Counsel for NCAJ 

 

  



 

 

- 12 - 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the foregoing document has been 

electronically filed with the Court and duly served by email upon counsel for 

the parties at the following addresses: 

 Mark W. Kinghorn 

 mkinghorn@mcguirewoods.com 

  

James P. Cooney III 

 jim.cooney@wbd-us.com  

 

Brian D. Boone 

brian.boone@alston.com 

  

 This the 27th day of October, 2021. 

         

   Electronically submitted       

   Paul E. Smith 

     


