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Pursuant to Rule 28(i) of the North Carolina Rules of Appellate
Procedure, the North Carolina Advocates for Justice (“NCAJ”) submits this
brief as amicus curiae in support of plaintiff.!

Anthony Savino died of a heart attack after defendant hospital

prematurely discharged him from its emergency department. Mr. Savino’s

1 Pursuant to Rule 28(1)(2), counsel for amicus curiae state that no person or
entity other than amicus curiae, its members, or their counsel directly or
indirectly authored this brief in whole or in part or made a monetary
contribution to the preparation or submission of this brief.
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estate brought a medical negligence wrongful death action against the
hospital. The trial court permitted plaintiff to proceed to trial on its theories
that defendant was negligent in providing medical care and performing its
administrative duties, and denied defendant’s motion for a directed verdict on
damages for pain and suffering. The jury awarded plaintiff $5,500,000 in
non-economic damages. The trial court denied defendant’s motion for
judgment notwithstanding the verdict.

On review, the Court of Appeals made two errors. First, departing
from modern standards for notice pleading and liberal amendments of
pleadings, the Court of Appeals incorrectly held that omissions in plaintiff’s
complaint precluded trial on plaintiff’s theory of administrative negligence.
Second, the Court impermissibly usurped the fact-finding role of the jury
when it re-weighed conflicting medical expert testimony, found plaintiff’s
evidence to be insufficient, and set aside the jury award for non-economic
damages. This Court should reverse the decision below regarding

administrative negligence and the award for non-economic damages.

ARGUMENT

I. THE DECISION BELOW CONTRAVENES THE STANDARDS OF
NOTICE PLEADING AND AMENDMENT OF PLEADINGS,
WHICH SHOULD BE LIBERALLY APPLIED SO THAT CASES
ARE DECIDED ON THEIR MERITS.



A. The Liberal Rules for Notice Pleading and Amendment of
Pleadings Are Designed to Achieve a Trial on the Merits
Rather Than a Dismissal Due to Omissions in a Pleading.

“[I]t 1s the essence of the Rules of Civil Procedure that decisions be had
on the merits and not avoided on the basis of mere technicalities.” Mangum
v. Raleigh Bd. Of Adjustment, 362 N.C. 640, 644, 669 S.E.2d 279, 283 (2018)
(quoting Mangum v. Surles, 281 N.C. 91, 99, 187 S.E.2d 697, 702 (1972)). “To
deny a party his day in court because of his ‘imprecision with the pen’ would
‘elevate form over substance’ and run contrary to notions of fundamental
fairness.” Id. (quoting Pyco Supply Co., Inc. v. Am. Centennial Ins. Co., 321
N.C. 435, 443, 364 S.E.2d 380, 385 (1988)). The Court of Appeals ignored
these fundamental precepts when it held that plaintiff did not sufficiently
plead a claim for administrative negligence.

North Carolina Rule of Civil Procedure 8(a), modeled after the
corresponding Federal Rule of Civil Procedure, adopts a liberal notice
pleading standard. This Court instructs that a claim is adequately pled if “it
gives sufficient notice of the events or transactions which produced the claim
to enable the adverse party to understand the nature of it and the basis for it,

to file a responsive pleading, and—by using the rules provided for obtaining

pretrial discovery—to get any additional information he may need to prepare
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for trial.” Sutton v. Duke, 277 N.C. 94, 104, 176 S.E.2d 161, 167 (1970).
"Pleadings must be liberally construed to do substantial justice, and must be
fatally defective before they may be rejected as insufficient.” Smith v. N.C.
Farm Bureau Mut. Ins. Co., 84 N.C. App. 120, 123, 351 S.E.2d 774,

776 aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). A claim can only be dismissed
on the pleadings if “it appears beyond doubt that plaintiff can prove no set of
facts in support of his claim that would entitle him to relief[.]” Smith v.
State, 289 N.C. 303, 331, 222 S.E.2d 412, 430 (1976).

“Such simplified ‘notice pleading’ is made possible by the liberal
opportunity for discovery and the other pretrial procedures established by the
Rules to disclose more precisely the basis of both claim and defense and to
define more narrowly the disputed facts and issues.” Pyco Supply Co., Inc.,

v. Am. Centennial Ins. Co., 321 N.C. 435, 442-43, 364 S.E.2d 380, 384 (1988).
As a result, ““a case consists not in the pleadings, but in the evidence, for
which the pleadings furnish the basis.” Sutton, 277 N.C. at 102, 176 S.E.2d
at 165 (quoting DeLoach v. Crowley, Inc., 128 F.2d 378 (5th Cir. 1941)).

The modern rules “achieve their purpose of insuring a speedy trial on
the merits of a case by providing for and encouraging liberal amendments to
conform pleadings and evidence under Rule 15(a), by pretrial order under

Rule 16, during and after reception of evidence under Rule 15(b), and after
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entry of judgment under Rules 15(b), 59 and 60.” Roberts v. Williams N. &
Kate B. Reynolds Memorial Park, 281 N.C. 48, 56, 187 S.E.2d 721, 725 (1972).
“Such amendments are made upon motion and with leave of court, by express
consent, and by implied consent.” Id.

“Even when the evidence is objected to on the ground that it is not
within the issues raised by the pleadings, the court will freely allow
amendments to present the merits of the case when the objecting party fails
to satisfy the court that he would be prejudiced in the trial on its merits.” Id.
at 58, 187 S.E.2d at 727. “Further, it is apparent that the effect of this rule is
to allow amendment by implied consent to change the legal theory of the
cause of action so long as the opposing party has not been prejudiced in
presenting his case, i.e., where he had a fair opportunity to defend his case.”
Id. at 59, 187 S.E.2d at 727.

“These rules, like most of our Rules of Civil Procedure, are modeled

(113

after the federal rules” which “were designed in large part to get away from

some of the old procedural booby traps which common-law pleaders could set
to prevent unsophisticated litigants from ever having their day in court.”
Burcl. v. N. Carolina Baptist Hosp., Inc., 306 N.C. 214, 224, 293 S.E.2d 85, 91
(1982) (quoting Surowitz v. Hilton Hotels Corp., 383 U.S. 363, 373, 86 S.Ct.

845, 851, 15 L.Ed.2d 807 (1966)). “If rules of procedure work as they should
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in an honest and fair judicial system, they not only permit, but should as
nearly as possible guarantee that bona fide complaints be carried to an
adjudication on the merits.” Id. (quoting same).

B. Plaintiff Properly Pled a Claim for Medical Malpractice
and Implicitly Amended Its Theories of Medical
Negligence in Advance of Trial.

In this case, plaintiff’s initial complaint in 2014 and re-filed complaint
in 2016 alleged a claim of medical malpractice against defendant arising out
of defendant’s treatment of Anthony Savino on 30 April 2012. (R pp 3-9, 112-
19) In the complaints, plaintiff’'s allegations primarily addressed theories of
negligence based on defendant’s clinical duties to Savino. The complaints
also put defendant on notice that plaintiff was pursuing theories of
“corporate” negligence. (Rpp 4 96, 112 9 3) As the litigation progressed
toward trial, plaintiff refined its theories of negligence.

The parties engaged in extensive discovery concerning defendant’s
administrative duties to Savino, including (1) written discovery concerning
defendant’s policies and procedures, (R pp 24, 59-69); (2) plaintiff’s Rule
30(b)(6) deposition of defendant concerning its policies and procedures, (R pp
30, 59-62); (3) plaintiff’s designation of expert witnesses who would opine on

defendant’s compliance with its administrative duties, (R pp 416-20); (4)
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defendant’s designation of expert witnesses who would also opine on
defendant’s compliance with its administrative duties, (T Vol. I pp 131-32);
and (5) a stipulation of the admissibility of plaintiff’s expert testimony,
including on administrative duties (R p 110).

Following discovery, the parties agreed on a pretrial order pursuant to
Rule 16 that specified the two theories of medical negligence that would be
addressed at trial. (R pp 131-39) Plaintiff’s first theory was that defendant’s
employees or agents “negligently failed to appropriately communicate to
other attending medical providers relevant medical information necessary for
the treatment and care of defendant Anthony Savino on April 30, 2012.” (R p
131) Plaintiff’s second theory was that defendant “negligently failed to
appropriately follow and/or educate its employee(s) about known protocols
and/or procedures designed to enhance patient safety outcomes for patients
such as Anthony Savino.” (R pp 131-32)

By agreeing to the pretrial order, defendant impliedly consented to an
amendment of the complaint to conform to the theories of negligence stated
in the pretrial order. See Roberts, 281 N.C. at 59, 187 S.E.2d at 727 (holding
that the rules “allow amendment by implied consent to change the legal
theory of the cause of action so long as the opposing party has not been

prejudiced in presenting his case”); Fulk v. Piedmont Music Ctr., 138 N.C.
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App. 425, 434, 531 S.E.2d 476, 482 (2000) (holding that plaintiff was
permitted to add new claim for trial when defendant agreed to claim in
pretrial order, even though claim was not included in the complaint).
Therefore, it was entirely proper for the trial to proceed on the two theories of
negligence specified in the pretrial order.

Moreover, the trial court correctly allowed plaintiff to proceed to trial
on both theories on medical negligence when it denied defendant’s motion in
limine regarding plaintiff’s expert Dr. Selwyn. (T Vol. 1 p 208) Defendant
suffered no prejudice by the trial of plaintiff’s theory of administrative
negligence, particularly in light of the extensive discovery concerning
defendant’s administrative duties and its retention of experts to opine on
those duties. The trial court acted within its authority to “freely allow
amendments to present the merits of the case when the objecting party fails
to satisfy the court that he would be prejudiced in the trial on its merits.”
Roberts, 281 N.C. at 58, 187 S.E.2d at 727.

The Court of Appeals held that trial was improper on plaintiff’s theory
of administrative negligence because plaintiff’s complaint omitted more
specific allegations about administrative duties. Its ruling is contrary to the
modern rules of civil procedure, which are designed to have cases decided on

their merits instead of being dismissed due to supposed omissions in the
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pleadings. Because the parties engaged in extensive discovery concerning
defendant’s administrative duties and then agreed to a pretrial order that
explicitly included plaintiff’s theory of administrative negligence, the trial
court correctly denied defendant’s motion for judgment notwithstanding the
verdict on administrative negligence.
II. THE COURT OF APPEALS IMPROPERLY INFRINGED ON THE

ROLE OF THE JURY WHEN IT SET ASIDE THE JURY’S

AWARD FOR NON-ECONOMIC DAMAGES.

A. When Reviewing the Sufficiency of Evidence, Courts Must
Respect the Province of the Jury as the Finder of Facts.

It is “the constitutionally-mandated function of the jury to decide
1ssues of fact and to assess the weight of the evidence.” Crocker v. Roethling,
363 N.C. 140, 148, 675 S.E.2d 625, 631 (2009) (quoting Howerton v. Arai
Helmet, Ltd., 358 N.C. 440, 468, 597 S.E.2d 674, 692 (2004)). In evaluating
whether there is sufficient evidence to submit an issue to the jury, courts
cannot invade the “province of the jury to weigh the evidence and to
determine what it proves or fails to prove.” Sneed v. Lions Club of Murphy,
N.C., Inc., 273 N.C. 98, 101, 159 S.E.2d 770, 772 (1968); Blanton v. Frye, 272
N.C. 231, 234, 1568 S.E.2d 57, 60 (1967) (“Motion to nonsuit does not permit

the Court to weigh the evidence; that is the exclusive province of the jury.”).
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A motion for a directed verdict should be denied if a non-moving party
presents “more than a scintilla of evidence’ to support its claim.” Morris v.
Scenera Research LLC, 368 N.C. 857, 861, 788 S.E.2d 154, 157 (2016)
(quoting Stark v. Ford Motor Co., 365 N.C. 468, 480, 723 S.E.2d 753, 761
(2012)). Courts examine “whether evidence, taken in the light most favorable
to the non-movant, and giving the non-movant the benefit of every reasonable
inference arising from that evidence, is sufficient for submission to the jury.”
Alston v. Herrick, 76 N.C. App. 246, 249, 332 S.E.2d 720, 722 (1985), aff'd per
curiam, 315 N.C. 386, 337 S.E.2d 851 (1986). “[E]vidence which contradicts
that of the plaintiff, or tends to show a different state of facts is disregarded.
Bowen v. Gardner, 275 N.C. 363, 366, 168 S.E.2d 47, 49-50 (1969). “Only that
part of it which is favorable to plaintiff can be considered.” Id.

A court “does not have the right to weigh the evidence and decide the
issue on the basis of its weight.” Alexander v. Wal-Mart Stores, Inc., 166
N.C. App. 563, 573-74, 603 S.E.2d 552, 558 (2004) (Hudson, J., dissenting)
rev’d per curiam for reasons stated in dissent, 359 N.C. 403, 610 S.E.2d 374
(2005) (quoting Adams v. AVX Corp., 349 N.C. 676, 681, 509 S.E.2d 411, 414
(1998)). Rather, “[t]he court’s duty goes no further than to determine
whether the record contains any evidence tending to support the finding.” Id.

If evidence “is of such character that reasonable men may form divergent
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opinions of its import, the issue is for jury.” State Auto. Mut. Ins. Co. v.
Smith Dry Cleaners, Inc., 285 N.C. 583, 587, 206 S.E.2d 210, 213 (1974); see
also N. Nat’l Life Ins. Co. v. Lacy J. Miller Mach. Co., Inc., 311 N.C. 62, 69,
316 S.E.2d 256, 261 (1984) (“A verdict may never be directed when there is
conflicting evidence on contested issues of fact.”) “Because the trial court
runs the risk of invading the province of the jury, directed verdicts are to be
sparingly granted.” Dunn v. Herring, 67 N.C. App. 306, 308, 313 S.E.2d 22,
23 (1984).

Ignoring the prohibition on courts encroaching on the fact-finding role
of the jury, the Court of Appeals re-weighed the evidence to set aside the
verdict for non-economic damages. To preserve the integrity of jury trials,
the Court of Appeals’ decision must be reversed.

B. The Court of Appeals Improperly Usurped the Jury’s Fact-

Finding Role When It Set Aside the Award for Non-
Economic Damages.

The Court of Appeals impermissibly set aside the jury’s award for
noneconomic damages despite plainly sufficient evidence to support the
verdict. The court found that the opinion of plaintiff’s expert cardiologist that

it was “more likely than not” Savino experienced pain before having a heart
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attack was insufficient to support damages for pain and suffering. That
ruling contravenes longstanding direction from this Court.

The wrongful death statute permits damages for pain and suffering.
N.C. Gen. Stat. § 28A-18-2(a)(2). Evidence showing damages “more likely
than not” occurred is sufficient to support an award. Rutledge v. Tultex
Corp./Kings Yarn, 308 N.C. 85, 90-91, 117, 301 S.E.2d 359, 363-64, 378
(1983). Though damages “may not be based on pure conjecture[,]” DiDonato
v. Wortman, 320 N.C. 423, 431, 358 S.E.2d 489, 493 (1987), courts must be
“mindful that by necessity, some speculation is necessary in determining
damages under our wrongful death statute[,]” Estate of Hendrickson v.
Genesis Health Venture, Inc., 151 N.C. App. 139, 152, 565 S.E.2d 254, 262
(2002) disc. rev. denied, 565 N.C. 299, 570 S.E.2d 504 (2002).

This Court has often accepted circumstantial evidence as sufficient
proof of causation of an injury. See Drum v. Bisaner, 252 N.C. 305, 310, 113
S.E.2d 560, 564 (1960) (direct evidence of negligence not required if the facts
establish the “reasonable probability” of defendant’s liability); Snow v. Duke
Power Co., 297 N.C. 591, 597, 256 S.E.2d 227, 232 (1979) (circumstantial
evidence is sufficient to support causation). This Court has also held that
medical expert opinion on the reasonable probability of causation is sufficient

circumstantial evidence. See Lockwood v. McCaskill, 262 N.C. 663, 670, 138
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S.E.2d 541, 547 (1964) (Jury could have inferred from medical expert
testimony that plaintiff’s physical injuries were caused by mental distress);
Rutledge, 308 N.C. at 90-91, 301 S.E.2d at 363-64 (medical expert opinion
that exposure to cotton dust “probably was a cause” of plaintiff’s chronic
obstructive lung disease is sufficient evidence of causation); Gillikin v.
Burbage, 263 N.C. 317, 325, 139 S.E.2d 753, 760 (1965) (medical expert
opinion can be sufficient to establish causation). And this Court has
recognized that “[t]here are many instances in which the facts in evidence are
such that any layman of average intelligence and experience would know
what caused the injuries complained of.” Gillikin, 263 N.C. at 325, 139
S.E.2d at 760.

Here, the evidence viewed in the light most favorable to plaintiff
plainly supports the reasonable inference that Savino experienced pain from
his heart attack before he died. Plaintiff presented the testimony of Dr.
Andrew Selwyn, who was qualified as an expert in cardiology. (T. pp 839-40.)
Dr. Selwyn stated that it was “more likely than not” that Savino experienced
progressive chest pain leading up to his heart attack and death. (T. p 845.)

Defendant’s expert witnesses proffered testimony consistent with the
inference that plaintiff experienced pain before he died. Dr. Charles Harr

testified that a person experiences pain during the onset of a heart attack
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because the heart is not getting enough blood. (T. p 1869-70.) Dr. James
Hoekstra admitted that even if plaintiff had suffered a sudden heart attack,
that did not preclude the possibility of “warning signs.” (T. p 1836.)

Aside from the expert testimony, pain associated with heart attacks is
not “so far removed from the usual and ordinary experience of the average
man that expert knowledge is essential to the formation of an intelligent
opinion.” Gillikin, 263 N.C. at 325, 139 S.E.2d at 760 (citation omitted). It is
common knowledge and reasonable for a jury to infer that a heart attack is
preceded by chest pain.

Despite this evidence, the Court of Appeals set aside the jury’s award
for non-economic damages. The Court asserted that Dr. Selwyn’s testimony
was “speculative” and insufficient in the face of conflicting medical opinion
that Savino could have died instantaneously. Estate of Savino v. The
Charlotte-Mecklenburg Hosp. Auth., __ N.C. App. __, 822 S.E.2d. 565, 585
(2018). The Court of Appeals weighed contradictory testimony and favored a
portion of defendant’s expert opinion over plaintiff’s, negating the jury’s
contrary determination. In doing so, it disregarded this Court’s clear
instructions, reaffirmed in multiple decisions over many decades.

The Court of Appeals offers negligible justification for its extreme

infringement on the role of the jury, invoking as authority only DiDonato v.
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Wortman, 320 N.C. 423, 358 S.E.2d 489 (1987). In DiDonato, this Court
found that damages for lost wages were improper in a wrongful death action
for a stillborn child because it was impossible to obtain evidence regarding
the child’s intelligence, abilities, or other factors relevant to the child’s future
earning potential. Id. at 431-32, 358 S.E.2d at 494.

Contrary to the Court of Appeals’ characterization, DiDonato does not
stand for the proposition that courts must weigh conflicting evidence to
determine whether that evidence is speculative; rather it requires plaintiffs
to proffer some factual basis for non-economic damages so that the damages
are not “purely speculative.” Id. at 425, 358 S.E.2d at 490. A wide gulf
separates the evidence in this case from that in DiDonato: the testimony of
an expert cardiologist that the decedent “more likely than not” experienced
pain before his fatal heart attack stands on a completely different footing
than an economist’s conjecture about what a stillborn child might have
earned.

The Court of Appeals was charged with deciding whether all of the
evidence, in the light most favorable to the plaintiff and resolving all conflicts
in favor of the plaintiff, was sufficient to submit to a jury. It was not tasked

with determining whether plaintiff’s evidence was more persuasive than
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defendant’s. That determination, as this Court has repeatedly held, must be
left to the jury.

C. Ifthe Court of Appeals’ Decision Stands, Courts Will Be

Free to Act as Fact-Finders in Jury Trials.

The Court of Appeals’ nullification of the award of non-economic
damages has far-reaching consequences. By holding that medical expert
opinion is insufficient evidence of pre-death pain, the Court of Appeals
precludes plaintiffs from recovering damages in wrongful death actions where
direct evidence of pain is unavailable. More broadly, the Court of Appeals’
decision nullifies the role of the jury and gives courts unfettered license to act
as finders of fact.

Like many decedents in wrongful death actions, Savino was alone
when he died and cannot describe the pain he suffered. As a result, plaintiff
necessarily relied on circumstantial evidence, proffering expert medical
testimony that Savino probably experienced pain before he died. The Court
of Appeals disregarded this testimony as “speculative,” instead favoring
contradictory, and equally “speculative,” expert opinion offered by
defendants. If the Court’s decision is left undisturbed, it is hard to imagine
how any plaintiff’s estate will be able recover damages for pre-death pain and

suffering without eyewitness testimony.
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The Court of Appeals’ decision, unless corrected, would invite courts to
act as finders of fact on causation and damages in all personal injury and
wrongful death cases. Whenever witnesses disagree, litigants will cite the
opinion below as authority permitting the court to weigh the conflicting
evidence, undermining our system of trial by jury.

The Court of Appeals’ misguided view of its role cannot stand.
“Discrepancies and contradictions, even in plaintiff's evidence, are for the
twelve and not for the court.” Bridges v. Graham, 246 N.C. 371, 377, 98
S.E.2d 492, 496 (1957). This Court must reaffirm that fundamental principle

and reverse the decision below.

CONCLUSION
For the foregoing reasons, amicus curiae requests that the Court
reverse the decision of the Court of Appeals regarding administrative

negligence and the award for non-economic damages.

Respectfully submitted, this 15th day of July, 2019.
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